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1I.

STATEMENT OF THE ISSUES

Did the trial court correctly conclude that N.D. Cent. Code chapter 32-03.1
(the Good Samaritan Act), which provides immunity from suit to one who
volunteers assistance in an emergency situation, applies to a bystander
surgeon who renders emergency medical treatment to a non-patient?

Did the trial court correctly conclude that N.D. Cent. Code chapter 32-03.1
(the Good Samaritan Act), which provides immunity from suit to one who
volunteers assistance in an emergency situation, applies to the employer of a
bystander surgeon who renders emergency medical treatment to a non-
patient?



STATEMENT OF THE CASE

This is an appeal from Judgment of Dismissal of the Northwest Judicial District,
Williams County, North Dakota dismissing with prejudice the Complaint of Appellant
William Chamley (hereinafter “Chamley™) against Appellees Inder V. Khokha, M.D.
(hereinafter “Dr. Khokha™) and Mercy Medical Center. This civil action arises out of
medical treatment received by Chamley's mother, Rosie Chamley (“Rosie™). while she
was a patient of Dr. Salem S. Shahin, M.D. (hereinafter “Dr. Shahin™). During the course
of treating Rosie, Dr. Shahin requested the emergency assistance of Dr. Khokha, a
general surgeon at Mercy Medical Center. It is the emergency medical services rendered
by Dr. Khokha that give rise to Chamley’s claims.

Chamley commenced this action via Summons and Complaint dated February 9.
2005. alleging negligence against Dr. Khohka directly and vicariously against Mercy
Medical Center in the dcath of his mother. Rosie. See Compl. (Chamley App. at 9-15).
On March 17, 2006. both Dr. Khokha and Mercy Medical Center responded to
Chamley's Complaint and denied any negligence or other wrongdoing. See Answer of
Def. Dr. Khokha (Chamley App. 11-12): Answer of Def. Mercy Medical Center
(Chamley App. 8-10).

On June 10, 2006. Chamley moved to amend his Complaint to also name Dr.
Shahin. Rosie’s treating physician, as a defendant. See Am. Compl. (App. 13-16). Dr.
Khokha and Mercy Medical Center answered Chamley’s Amended Complaint. again
denying any negligence or other wrongdoing. See Answer to Am. Compl. of Def. Dr.

Khokha (Chamley App. 18-20): Answer to Am. Compl. of Def. Mercy Medical Center



(Chamley App. 20-23). On May 30, 2005, Chamleyv scttled with Dr. Shahin, and
stipulated to the dismissal of the claims against him. Docket # 75 (Chamley App. 2).

On April 4. 2006. Dr. Khokha filed a motion for summary judgment on the
ground that he is immune from Chamley’s suit pursuant to N.D. Cent. Code chapter 32-
03.1 (hereinafier, the “Good Samaritan Act™), which provides immunity from suit to
those who voluntarily render emergency medical assistance. Docket # 47 (Chamley App.
2). By its Order of May 19. 2006, the trial court succinctly stated that no material fact
was in dispute, and that Dr. Khokha was immune from suit as a matter of law pursuant to
the Good Samaritan Act. Order Granting Def. Khokha’s Motion for Summ. J. (Chamley
App. 91).

On May 23, 2005, Mercy Medical Center f{iled its own motion for summary
judgment, likewise relying on the Good Samaritan Act. and in particular. N.D. Cent.
Code § 32-03.1-02, which extends immunity from suit to the employer of a “good
Samaritan.”' Docket # 72 (Chamley App. 2). In his response to Mercy's motion for
summary judgment, Chamley also moved the trial court to reconsider its ruling on Dr.
Khokha's motion for summary judgment. See Motion for Reconsideration of Order
Granting Def. Khokha Summ. J. (Chamley App 92-93).

The trial court again rejected Chamley’s arguments with an Order both denying
his motion to reconsider and granting Mercy Medical Center’s motion for summary
judgment. Order of July 17. 2006 (Chamley App. 102-03). By its Order. the trial court

reiterated that no there is no factual dispute with regard to application of the Good

' On appeal, Chamley’s claims are against Mcrcy Medical Center in its capacity as Dr. Khokha’s employer
only, and not for any act of omission of Mercy Medical Center itself.
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Samaritan Act. Id. The trial court expressly concluded that Dr. Khokha “had no duty to
assist” Dr. Shahin in treating Rosic. Id.

The trial court similarly concluded that the Good Samaritan Act protected Mercy
Medical Center, as Dr. Khokha's employer. Id. The trial court noted that Chamley’s
claims against Mercy Medical Center were solely in its capacity as Dr. Khokha's
employer, and specifically stated that Chamley “all but concede[d]” that if [his] claims
against Dr. Khokha are dismissed, then his claims against Mercy Medical Center also
must be dismissed as well.” 1d.

Chamley filed a Notice of Appeal on Scptember 19, 2006 and now appeals the

trial court’s dismissal of his Complaint. Docket # 96 (Chamley App. 3).




STATEMENT OF THE FACTS

On February 2. 2004, Rosie Chamley underwent a percutaneous
nephrostolithotomy to remove stones from her right kidney. The surgery was scheduled
by Dr. Salem S. Shahin, M.D., who had been Rosie’s urologist for approximately sixteen
to eighteen years. Dep. of Dr. Salem S. Shahin. M.D. 10 (Khokha App. 2). Dr. Shahin
performed the procedure at Mercy Medical Center in Williston, North Dakota. 1d. at 12.
Although Dr. Shahin was not an employee of Mercy Medical Center. he was a member of
the medical staff and had privileges to perform surgery on his patients at the hospital.

Following the procedure and during recovery. Rosic experienced excessive
bleeding. 1d. at 27. The bleeding was so severe that Rosie went into shock: in fact. her
condition was life threatening. Dep of Dr. David Skurdal, M.D. 66 (Khokha App. 17);
Shahin Dep. 109 (Khokha App. 10). In order to determine the cause of the bleeding, Dr.
Shahin returned Rosie to the operating room for renal exploration. Shahin Dep. 109
(Khokha App. 10). Unable to stop the bleeding and believing the source of the bleeding
could be the kidney itself. Dr. Shahin dccided to remove Rosie’s kidney. Shahin Dep.
120; Dep. of Dr. Inder V. Khokha, M.D. 40: 97 (Khokha App. 12: 26: 29).

With Rosie’s condition worsening. Dr. Shahin called for the assistance of Dr.
Khokha. a general surgeon with vascular credentials employed by Mercy Medical Center.
Shahin Dep. 37 (Khokha App. 8). At the time, Dr. Khokha happened to be waiting in the
doctor’s lounge for surgical personnel to be available so he could perform a surgical
procedure on his own patient. Khokha Dep. 28 (Khokha App. 21). Dr. Khokha
responded immediately and without hesitation to Dr. Shahin’s request for assistance. 1d.

at 38 (Khokha App. 25).



Dr. Khokha immediately recognized Rosie’s situation was “a matter of life or
death.” Dr. Khokha Dep. 99 (Khokha App. 30). By the time Dr. Khokha arrived, Dr.
Shahin had already mobilized the kidney and blindly placed a clamp near the vena cava.
Dr. Shahin Dep. 40; Khokha Dep. 100 (Khokha App. 26: 31). Upon removing the kidney
and lap pads. Dr. Khokha noticed that the vena cava was damaged. Khokha Dep. 69
(Khokha App. 28). Dr. Khokha repaired the torn vena cava and. ultimately. stopped
Rosie’s bleeding. Khokha Dep. 99 (Khokha App. 30).

Following the procedure, Dr. Shahin sent Rosie to the intensive care unit at Mercy
Medical Center. The following morning. Dr. Shahin transferred Rosie by air ambulance
to St. Alexius Medical Center in Bismarck. North Dakota. where she later died.

Thereafter, Rosic's son, William Chamley. filed a medical negligence action
against Dr. Khokha. Chamlcy also named Mercy Medical Center as a defendant, alleging

that as Dr. Khokha’s employer. it is vicariously responsible for his purported negligence.?

2 In the trial court, Chamley also alleged that Mercy Medical Center was negligent in failing to adequately
stock and maintain sufficient and appropriate medical and surgical supplies to be used in the grafting of
Ms. Chamley’s torn vena cava. Chamley did not pursue these claims in the trial court and does not raise
them on appeal.
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ARGUMENT

L. STANDARD OF REVIEW,

Chamley appeals the trial court’s summary dismissal of his Complaint. Summary
judgment is appropriate to promptly and expeditiously dispose of conroversies without a
trial when. after viewing the evidence in a light most favorable to the nonmoving party.
only a question of law is involved or there is no genuine dispute over either the material

facts or inferences to be drawn from material lacts. Stensrud v. Mayville State College,

368 N.W.2d 519. 521 (N.D. 1985). Although the party seeking summary judgment has
the burden of showing there is no genuine issue of material fact, the party resisting the

motion may not simply rely upon the pleadings or unsupported, conclusory allegations.

Iglehart v. Iglehart. 2003 ND 154. ¢ 10. 670 N.W.2d 343. The resisting party must

present competent admissible evidence which raises an issue of material fact. Id.
Summary judgment is appropriate even if a factual dispute exists if resolution of the

factual dispute will not change the result under the law. Swenson v. Raumin. 1998 ND

150. 4 8, 583 N.w.2d 102.
Whether a trial court properly grants summary judgment is a question of law that

the Supreme Court reviews de novo on the entire record. Fetch v. Quam, 2001 ND 48, ¢

8. 623 N.W.2d 357. The question on appeal is whether the information available to the
trial court precluded the existence of a genuine issue of material fact and whether the
moving party was entitled to summary judgment as a matter of law. See Zuger v. State,

2004 ND 16,9 8. 673 N.W.2d 615.



The trial court properly granted Mercy Medical Center’s motion for summary
judgment, concluding that the Good Samaritan Act barred his claims. Chamley does not
dispute the trial court’s interpretation of the Good Samaritan Act; rather, he claims Dr.
Khokha was employed to provide emergency services and provided those services in
expectation of renumeration. The relevant facts are not disputed and make clear that Dr.
Khokha had no duty to Rosie. Nor did Dr. Khokha expect payment for his services at the
time he offered them. Rather, Dr. Khokha acted as a volunteer in trying only to save
Rosie’s life. Therefore, the trial court correctly concluded the Good Samaritan Act
applies to bar Chamley’s suit against Dr. Khokha. The Good Samaritan Act likewise
immunizes Dr. Khokha's employer, Mercy Medical Center. The decision of the trial
court should be affirmed.

IL. THE TRIAL COURT PROPERLY DETERMINED THAT DR.
KHOKHA WAS A “GOOD SAMARITAN.”

Dr. Khokha was under no legal obligation to assist Dr. Shahin or treat Rosie. Dr.
Khokha acted strictly as a volunteer in response to an unforeseen medical emergency
unfolding nearby where he attended to his own business. In responding to Dr. Shahin’s
plea for assistance. Dr. Khokha's only intent was to save Rosie’s life. Thus. North
Dakota law protects Dr. Khokha from Chamiey’s negligence suit.

A. Dr. Khokha had no common law duty to treat Rosie Chamlev,

Dr. Khokha had no common law duty to assist Dr. Shahin and/or treat Rosie. To
the contrary, at common law, there was no obligation whatsoever to assist others:

Under the common law rule, a bystander generally has no duty to provide

affirmative aid to an injured person, even if the bystander has the ability to
help. unless there exists some relationship between the partics that creates
a special responsibility to render assistance not owed to the general public.
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The law has persistently refused to recognize the moral obligation of
common decency and common humanity. to come to the aid of another
human being who is in danger. even though the outcome is to cost him his
lite.

McDowell v, Gillie. 2001 NI 91 at 9 6. 626 N.W.2d 666, 669-70 (internal citations and
quotations omitted). In other words, Dr. Khokha had no general duty to assist Dr. Shahin.
Dr. Khokha was entitled to refuse assistance, even if he possessed the means and/or the
ability to save Rosie’s life. In enacting the Good Samaritan Act. the Legislative
Assembly did not change that rule. That is, a bystander still has no affirmative duty to
provide assistance in an emergency

However, the Legislative Assembly did intend to encourage emergency aid by
adopting the Good Samaritan Act. As this Court further recognized in McDowell:

|At common law], [i]f one voluntarily undertakes to rescue or render aid

to a stranger, the rescuer is liable for any physical harm that results from

the failure to exercise reasonable care. The result of all this is that the

good Samaritan who tries to help may find himself mulcted in damages,

while the priest and the Levite who pass by on the other side go on their

cheerful way rejoicing. In an attempt to eliminate the perceived

inadequacies of the common law rules, all states have enacted some form

of Good Samaritan legislation to protect individuals from civil liability for

any negligent acts or omissions committed while voluntarily providing

emergency aid or assistance.

2001 ND 91 at 9 6 (internal citations and quotations omitted). Thus, the Good Samaritan

Act provides broad protection to volunteers like Dr. Khokha from liability in order to



encourage people to render aid in an emergency rather than refuse to help, fearing they
may be sued.?

Nevertheless. it remains the general rule that a bystander, such as Dr. Khokha, has
no affirmative duty to provide aid in an emergency.

B. Dr. Khokha’s actions fall squarely within the plain language of the
Good Samaritan Act.

Chamley’s claim is barred by application of the plain language of the Good
Samaritan Act to the undisputed facts. The Good Samaritan Act, codified at N.D. Cent.
Code chapter 32-03.1. states as follows:

Actions barred. No person, or the person’s employer. subject 1o the
exceplions in sections 32-03.1-03, 32-03.1-04. and 32-03.1-08. who
renders aid or assistance necessary or helpful in the circumstances to other
persons who have been injured or are ill as the result of an accident or
iliness. or any mechanical, external or organic trauma, may be named as a
defendant or held liable in any personal injury civil action by any party in
this state for acts or omissions arising out of a situation in which
emergency aid or assistance is rendered....

N.D. Cent. Code § 32-03.1-02. In othcr words. one who offers help to a sick or injured
person in an emergency situation is immune from suit.

Chamley does not dispute that Dr. Khokha “render[ed] aid or assistance necessary
or helpful in the circumstances.” That phrase is broadly defined to include:

any actions which the aider rcasonably believed were required 1o prevent

death or serious permanent injury. disability or handicap. or reasonably

believed would benefit the injured or ill person. depending upon the

aider's perception of the nature and severity of the injury or illness and the
total emergency situation, . . . .

* This Court acknowledged the broad scope of North Dakota’s Good Samaritan Act in McDowell, noting
that under prior law, a volunteer was immune from suit only in limited circumstances. 2001 ND 91 at ¢ 7.
Specifically. a “good Samaritan™ was not protected if he charged a fee for his services or if the aid was
provided somewhere other than the scene of the accident or emergency. Id. (citing N.D. Cent. Code §§ 39-
08-04.1). Thus, it has been recognized that unlike Good Samaritan statutes in other states, North Dakota’s

statute no longer requires the services be rendered free of charge or provided at the scene of the emergency.
Id.
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N.D. Cent. Code § 32-03.1-01(1) (emphasis added). All parties present recognized that
Rosie’s condition was life threatening. Dr. Shahin had tried unsuccessfully to stop
Rosie’s excessive bleeding. The anesthesiologist, Dr. Skurdal. described Rosie’s
condition as dire. Another general surgeon in the operating room. Dr. Wayne Anderson.
preferred not to assist Dr. Shahin as Rosie’s condition was beyond his abilities.

Nor does Chamley dispute that Dr. Khokha perceived an emergency and intended

to render life saving treatment to Rosie. See McDowell v. Gillie. 2001 ND 91, €4 21, 25,

626 N.W.2d 666. 674-75 (discussing requisite intent required under Good Samaritan Act
and stating that although issues involving the reasonable person standard and a person’s
subjective state of mind are generally inappropriate for summary judgment, “therc will be
cases in which immunity under the Good Samaritan Act can be determined under
summary judgment standards™). Unlike the situation in McDowell. in which there was
no direct evidence to show a commuter had an altruistic intent when he slowed down at
the scene of an accident, Dr. Khokha stated under oath that he believed Rosie’s situation
was “a matter of life or death™ and his only thought was “trying to save the patient’s life.”
Khokha Dep. 99 (Khokha App. 30). In other words, Dr. Khokha affirmatively stated it
was his subjective belief that he was providing life saving treatment to Rosie.

The uncontroverted evidence demonstrates that Dr. Khokha “rendered actions
which he reasonably believed would benefit an injured or ill person and he reasonably
believed he could successfully undertake.” Chamley cannot, and does not. challenge Dr.

Khokha’s charitable intent or belief that he could provide life saving treatment to Rosie.



C. Neither exception to immunity cited by Chamlev applies to remove
protection of the Good Samaritan Act.

Chamley suggests that the Good Samaritan Act does not immunize Dr. Khokha or
Mercy Medical Center because either (1) Dr. Khokha was employed to provide treatment
to Rosie. or (2) Rosie was billed for Dr. Khokha’s services. Both arguments lack merit
and should be rejected.

i Dr. Khokha was not employved to provide emergency medical
aid to humans.

Chamley argues that the Good Samaritan Act should not apply to Dr. Khokha
because, according to Chamley, Dr. Khokha was employed to treat Rosie. Chamley
points to N.D. Cent. Code § 32-03.1-05. which provides:

This chapter shall not encompass any person who. at the time of the
emergency. was employed expressly or actually for the purpose of
providing emergency medical aid to humans, either within or outside of a
hospital or other place or vehicle with medical equipment, for emergency
medical aid or other assistance rendered in the regular course of their
employment....

(emphasis added). Chamley relies on this provision, and looks to the employment
contract between Dr. Khokha and Mercy Medical Center to support his claim that Dr.
Khokha was employed to provide emergency medical aid and thus, was required to assist
Dr. Shahin.

Dr. Khokha's employment contract with Mercy Medical Center states, in

pertinent part, as follows:

1. Employment. Hospital hercby employs Physician to perform
professional medical services as a general surgeon...
2. Phyisican’s Duties and Responsibilities.

a. Services: Loyalty. At the direction of Hospital. Physician

shall provide such professional medical services as are set forth on the

12



attached Exhibit A or as may otherwise be directed by Hospital, including
call coverage. hospital rounds, and such other responsibilities as are
reasonably requested by Hospital ... Physician shall: (i) render
professional services to patients solely and exclusively on behalf of

Hospital....
ok ok
EXHIBIT A
PHYSICIAN'S DUTIES
Physician shall:
1. Treat patients according to. and perform such clinical procedures

as are consistent with, Physician’s licensure. clinical specialty, privileges.
practice. and training:
* %ok

14.  Attend to patients in hospitals, nursing homes, and other facilities
whenever they are admitted for care in such facilities;

Physician Employment Agreement (Chamley App. 31-32; 42) (emphasis added).
Chamley also cites Dr. Khokha's hospital privileges, which included treatment of
abdominal trauma. General Surgery Privileges Request Form (Chamley App. 51). On
those bases. Chamley argues that ** [Dr.| Khokha was hired 1o treat hospital patients with
traumatic injuries” and his treatment of Rosie was “in the ordinary course and scope of
his employment.” Appellant’s Br. at 10.

Chamley’s argument is misguided. The first major flaw in Chamley’s argument
is that Dr. Khokha was not employed -- either expressly or actually -- to provide
emergency medical aid. Nor was the provision of emergency medical aid within the
regular coursc of Dr. Khokha’s employment. Any plain reading of this statute must
conclude it is designed to apply to emergency medical technicians. emergency room staff.
and law enforcement. Dr. Khokha. a general surgeon. simply does not ordinarily provide

emergency treatment during the regular course ol his employment.
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Nothing in Dr. Khokha's employment contract suggests he was employed to
provide emergency services. The contract expressly states Dr. Khokha's responsibilities
at Mercy Medical Center. Notably absent from those responsibilities is the duty to render
emergency aid. Sec Physician Employment Agreement (Chamley App. 31-50). Rather,
Dr. Khokha was employed *“as a general surgeon.” Id. at 1 (Chamley App. 31). His
contract required him to keep a normal schedule and. from time to time, provide call
coverage. Id. Dr. Khokha was not employed to staff Mercy Medical Center’s emergency
room. Id. While Mercy Medical Center does have an emergency room and an emergency
medical staff, Dr. Khokha was not employed as a member of the emergency team. Id.
Nor is Dr. Khokha trained or credentialed in emergency medicine or as an emergency
response physician. Dr. Khokha’s contract does not require him to provide medical
treatment to persons who are not his patients. Id. Nor docs it compel him to provide
treatment to other physician’s patients. [d. His contract does not require Dr. Khokha to
involuntarily enter into a physician-patient relationship with any individual merely
because he or she is admitted to the hospital.’ 1d. Dr. Khokha’s contract does not require
him to jointly perform surgery with other physicians or intervene on behalf of and rescue
another physician midway through a surgery when he has lost control. 1d. In short, Dr.
Khokha was not “employed expressly...for the purpose of providing emergency medical

aid to humans.” See N.D. Cent. Code § 32-03.1-05.

“In fact, Dr. Khokha's employment contract expressly requires Dr. Khokha to exercisc professional
discretion:
Physician shall at all times exercise independent medical judgment and control over all
his...professional activities and services. Nothing in this Agreement shall be construed
to give Hospital any authority over Physician’s medical judgment or to direct the means
or methods by which Physician practices medicine.
Physician Employment Agreement 2 (Chamley App. 32).

14



Nor was Dr. Khokha actually employed for the purposc of providing emergency
medical treatment. That is, Dr. Khokha did not provide such services in the regular
course of his practice. Mercy Medical Center hired Dr. Khokha as a general surgeon.
Khokha Dep. 19 (Addendum of Appellee Mercy Medical Center at 3). Dr. Khokha's
practice consisted entirely of performing vascular and general surgeries for patients
referred to him by other physicians. Id. at 12 (Addendum at 2). Dr. Khokha stated he did
not apply for privileges at Mercy Medical Center to perform a nephrectomy (removal of
the kidney). Id. at 22 (Addendum at 6). Instead. Dr. Khokha testitied that he would rely
on a urologist to perform that specialized surgery. 1d. In other words, Dr. Khokha was
not “employed...actually for the purpose of providing emergency medical aid to
humans.” See N.D. Cent. Code § 32-03.1-05.

Chamley’s proposed interpretation of Dr. Khokha's employment contract is
unreasonable. Under Chamley’s interpretation, Dr. Khokha is required not only to
provide treatment to his own patients, but 10 those of other physicians as well.
Chamley’s interpretation would require Dr. Khokha to be responsible for every patient
admitted to the hospital, whether that person was Dr. Khokha's patient or the patient of
another physician. Under Chamley’s interpretation. Dr. Khokha would be responsible
even for obstetric patients. Chamley would also apparently require Dr. Khokha to be
available to treat such patients twenty-four hours a day. It likewise would follow that
every physician-employee of the hospital with a similar contractual agreement would be
required to respond to Dr. Shahin’s request for assistance.

Equally fatal to Chamley’s position is the fact that Dr. Khokha is required to treat
patients only “at the direction of the Hospital.™ Dr. Shahin was not an employee or agent

15



of the hospital, and Rosie was solely Dr. Shahin’s patient. Dr. Khokha's contract
expressly limits him to treating patients “solely and exclusively™ on behalf of Mercy
Medical Center. In other words, Dr. Khokha's contract explicitly prohibited him from or
acting at Dr. Shahin’s behest. Dr. Shahin’s privileges at Mercy Medical Center entitled
him to perform surgery there: Dr. Shahin was entitled to make use of the hospital’s
resources, including its facilities. equipment, and ancillary medical personnel. Dr.
Shahin’s privileges did not permit him to demand assistance from the hospital’s general
surgeon. If Dr. Shahin had wanted Dr. Khokha to assist him with Rosie’s surgery. or to
even perform the surgery. Dr. Shahin would have had to refer Rosie to Dr. Khokha, and
Dr. Khokha would have had 10 accept that referral.’

Dr. Khokha was not employed to provide emergency medical aid to Rosie or Dr.
Shahin at the time he volunteered assistance. In fact. at the time Dr. Khokha actually had
a conflicting duty to his own patient who was the scheduled for surgery. Dr. Khokha's
surgery was delayed only because Dr. Shahin had mobilized the available surgical
resources to assist Rosie. Had the resources been available. Dr. Khokha would likely
have been in the middle of his own surgery at the time Dr. Shahin needed help.

In short, Dr. Khokha was not employed to provide emergency assistance. He
simply volunteered whatever services he could to save Rosic’s life. The Good Samaritan

Act applies to bar Chamley’s claim.

* Obviously, however, Dr. Khokha would have declined to perform Rosie's surgery, as her urologist, Dr.
Shahin, was an expert and presumably more qualified than Dr. Khokha to treat kidney stones.
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ii. Dr. Khokha was entitled to bill Rosie Chamley for the services
he rendered.

Alternatively, Chamley argues that the Good Samaritan Act does not immunize

Dr. Khokha because Rosie was billed for Dr. Khokha's services. Under N.D. Cent. Code

§ 32-03.1-04, “[a]ny person rendering aid or assistance with an expectation of
remuneration shall not be covered by the provisions of [the Good Samaritan Act].”

(emphasis added). However, the Good Samaritan Act expressly authorizes a physician

who renders emergency medical treatment to bill for his services. N.D. Cent. Code § 32-
03.1-04 (*Nothing in this chapter may be construed to deprive any physician or surgeon
licensed in this state of the right to collect reasonable fees for any acts of aid, assistance
or treatment...”"). Under the plain meaning of the statute, Chamley’s argument fails.

The only evidence offered by Chamley to support his argument that Dr. Khokha
treated Rosie with the expectation he would be compensated are the bills. However, the
fact that a physician billed for his services, standing alone, is insufficient to prove he
expected payment; otherwise, N.D. Cent. Code § 32-03.1-04 authorizing a physician to
collect a fee would be rendered meaningless. Indeed, the fact the statute specifically
authorizes physicians to collect a fee for rendering a “good samaritan service” reflects the
public policy of the Legislative Assembly to encourage physicians to respond to
emergency situations where no duty imposed on the physician requires a response.

The relevant issue is whether Dr. Khokha expected to be compensated. N.D.
Cent. Code § 32-03.1-04. Like the matter of Dr. Khokha’s subjective intent, the question
of Dr. Khokha's subjective expectation has been resolved. Dr. Khokha stated under oath

at his deposition that his only thought was “to do things as quickly as possible and trying
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1o save the patient’s life.” Khokha Dep. 99 (Khokha App. 30). Dr. Khokha continued:
[ wasn’t thinking about anything elsc other than getting the patient off the table alive.”
Id. In his own words, then. Dr. Khokha had no expectation of renumeration for his
services.

The record is devoid of any cvidence that Dr. Khokha expected payment. For
example. no one reported that Dr. Khokha refused to help until he negotiated how the fee
would be divided between him and Dr. Shahin. To the contrary, all evidence suggest Dr.
Khokha responded immediately and did not hesitate 10 save Rosie’s life. As explained
above, neither emergency services nor treating other physician’s patients was within the
scope of Dr. Khohka’s employment. He simply responded to a request for emergency
assistance.

Dr. Khokha was authorized by the Good Samaritan Act to bill for his services.
The fact that Rosie received a bill does not prevent the Good Samaritan Act from barring
Chamley’s claims.

I1I. THE TRIAL COURT PROPERLY CONCLUDED THAT THE

GOOD SAMARITAN ACT PRECLUDED CHAMLEY’S CLAIMS
AGAINST MERCY MEDICAL CENTER.

Chamley seeks to impose vicarious liability on Mercy Medical Center as Dr.
Khokha's employer. However, because Chamley's claims against Dr. Khokha are barred
as a matter of law, his claims against Mercy Medical Center likewise fail. The Good
Samaritan statute extends protection to Mercy Medical Center as Dr. Khokha's employer.

As noted above. the Good Samaritan Act provides:

Actions barred. No person. or the person’s employer...who renders aid

or assistance necessary or helpful in the circumstances to other persons
who have been injured or are ill as the result of an accident or illness...
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may be named as a defendant or held liable in any personal injury civil
action ....

N.D. Cent. Code § 32-03.1-02 (emphasis added). The statute expressly bars suit against
employers of “good Samaritans.” Dr. Khokha voluntarily attempted to save Rosie’s life.
He is not liable for those actions. even if they were negligent. As his employer, Mercy
Medical Center is also immune from suit.

IV.  MERCY MEDICAL CENTER OWED NO DUTY TO ROSIE CHAMLEY

ON WHICH CHAMLEY COULD BASE A CLAIM FOR MEDICAL
NEGLIGENCE.

Implicit in Chamley’s argument is the notion that, because Dr. Shahin performed
the surgery at Mercy Medical Center, Rosie must be the patient of Mercy Medical Center
as well, and thus, Dr. Khokha. as the employee of Mercy Medical Center. was required to
treat her. This proposition 1s both circular and erroneous.

The most obvious problem with Chamley’s argument is that. while implying a
duty was owed by Mercy Medical Center itself, his claim against Mcrcy Medical Center
is vicarious only. In his Amended Complaint, Chamley made no such claim directly
against Mercy Medical Center. Amended Compl. €43. 7 (Chamley App. 13. 15). On
appeal, Chamley simply states the hospital had a duty to treat Rosie. Chamley makes this
assertion in the hope of bootstrapping this hospital “duty™ to its employee, Dr. Khokha.
Then. in a leap of perfect circularity. Chamley claims that Mercy Medical Center is
vicariously responsible for the newly created “duty”™ of Dr. Khokha. It is, however, well
established that a hospital cannot practice medicine and. to the extent it “treats™ patients.
it does so only through its employces. 41 C.).S. Hospitals § 38 (A hospital, as an entity,

cannot practice medicine, diagnose illness or establish a course of treatment; however. a
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hospital may be held vicariously liable for the negligence of its employees.”) Thus,
Chamley looks to impute the hospital’s alleged duty to its employee, and then impute the
employee's duty to the hospital. This assertion of a hospital-patient relationship. and
resultant “duty”, is a circular, bootstrapped effort to circumvent application of the Good
Samaritan statute, and should be rejected.

Even had Chamley pleaded a claim directly against Mercy Medical Center on the
basis of a purported “hospital-patient” relationship, his argument would have failed. A
hospital has only limited independent duties toward patients admitted to its facilities. See
40A Am.Jur.2d § 28. First, hospitals musl use reasonable care in the maintenance of safe
and adequate facilities and equipment. Id. In addition, hospitals mus: employ and/or
afford privileges only to competent physicians (i.c.. a hospital must investigate to ensure
physicians practicing at its facilities possess the requisite licensure/credentialing). Id.;

see also Magrinat v. Trinity Hosp., 540 N.W.2d 625, 629 (N.D. 1995) (hospitals have a

duty to public to provide competent physicians and, for that purpose, to make proper

investigation of complaints about physicians): Soentgen v. Quain & Ramstad Clinic, 467

N.W.2d 73 (N.D. 1991) (same). A hospital also has a duty to ensure the safety of
individuals admitted to its facility. which includes protecting a patient from his own self-

destructive behavior. Sece Miller v. Trinity Med. Ctr.. 260 N.W.2d 4. 6 (N.D. 1977)

(hospitals are required to exercise such care necessary to safeguard a patient’s health and
welfare as hospital knows or should know what a patient’s mental and physical condition
reasonably requires). Finally, a hospital is responsible for its own rules and policies, and

must ensure those procedures are followed. 40A Am.Jur.2d § 28.



Significantly, a hospital has no duty to provide medical care or undertake those

acts incident to the physician-patient relationship. Sce, e.g., Long v. Jaszczak et al., 2004

ND 194, €26, 688 N.W.2d 173 (hospital has no duty to obtain patient’s informed
consent). In fact, until Congress enacted the Emergency Medical Treatment and Active
Labor Act (EMTALA), which prohibits hospitals with Medicare contracts from rejecting
or refusing to treat emergency room patients because they are unable to pay or are
covered under the Medicare or Medicaid programs, hospitals frequently transferred
indigent paticnts to "charity hospitals" or "county hospitals." See Pub. L. No. 99-272,
(1986); 42 U.S.C. § 1395dd. Not only docs a hospital not have a hospital-patient
relationship with patients at its facilities, it has no duty to provide emergency services or
employ physicians at all. That is, a hospital may merely provide the facility. equipment.
and other medical resources required by physicians with medical stafl privileges to
exercise those privileges within its walls. Certainly a hospital has no duty to provide a
general surgeon with vascular credentials in the event his services may be required at a
moment’s notice. The North Dakota Legislative Assembly has recognized that only
physicians are licensed to and may lawfully practice medicine; a hospital itsclf does not
treat patients. See N.D. Cent. Code § 43-17-42 (authorizing hospitals to employ
physicians to provide medical treatment without engaging in the unlawful practice of
medicine).

Chamley’s assertion fails to appreciate the distinction between the services
provided and duties owed by hospitals and the services provided and duties owed by

physicians.



CONCLUSION

For the foregoing reasons, Mercy Medical Center respectfully requests this Court
affirm the Order of the trial court granting Mercy Medical Center’s Motion for Summary
Judgment.

Dated this 27" day of November, 2006.

John C /Kapsner (#0308%)
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VOGEL LAW FIRM
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Q. When you came back, did you return to
Illinois?

A. Yes.

Q. And continued to do the same as you had
done before you left?

A. No, I did not. In six months’ time there
were certain changes which had happened in the
local community.

Q. Such as?

A. There were two major groups who were
referring patients to me, and both those groups had
-- by the time I came back had included their own
general surgeon. And when I went and talked to
them -- at that time when I left, my practice was
50 percent vascular surgery and 50 percent general
surgery. So I went and talked to both of those
groups, and they told me they would not refer any
general surgery to me because they had their own
surgeon, but they would refer vascular surgery to
me. And I told them that I actually wanted to cut
down on vascular surgery. And that was one of the
reasons that I started looking around for another
position.

Q. At the time that you were in Illinois up

until the time you left to go to India, were you
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Is there any cases that you have given

depositions on up here in North Dakota?

A,

Q.

No.

This is the first deposition you’'ve given

since you’ve come?

A.

Q.

put your

Yes.

How was it that you got to Williston?
Thanks to Janice.

Okay. Was there a headhunting group that
and you were recruited?

Yes, I was recruited.

Do you put your name -- what do you do,

name in a pool with other physicians who

are willing to relocate? How does that come about?

A.

Q.

Just put it on the Internet.

Okay. And then you were contacted by

Williston here, and I suspect you came out and

interviewed?

A,

Q.

Yes, I did.

And then you received the job. What --

you are a general surgeon?

A,

Q.

Yes, I am.

And how many general surgeons are there

here at Mercy?

A,

There are two more.
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Q. What are their names?
A. Dr. Anderson and Dr. Ruffalo.
Q. We’'ve received from the hospital a copy of
your application for privileges. And I imagine

you’'ve looked at that, have you not?

MR. SCHREINER: He hasn‘t seen it that I

know of.
Q. (Mr. McGee continuing) Go ahead and lock
at it.
MR. SCHREINER: What’'s the exhibit number?
THE REPORTER: Nine.
MR. SCHREINER: Okay. Thanks.
THE WITNESS: Yes.
Q. (Mr. McGee continuing) All right.

General surgeon means what to a layman? Generally
means you’ll do anything, jack-of-all-trades. But
you are a vascular surgeon as well?

A, I trained in 1976 through 1981, At that
time, there was no fellowship of vascular surgery.
So we were trained in vascular surgery.

Fellowships came around at a much later period. So
I had had extensive experience in vascular surgery,
which I continue to maintain in my private
practice.

Q. Let’'s narrow it and confine it to vascular
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surgery and those conditions. Tell me the types of
medical ailments that you address then as a

vascular surgeon?

A. Aortic aneurysms.

Q. Pardon?

A, Aortic --

Q. Aortic aneurysms?

A. Yes., Bypass to legs. Carotid artery
surgery.

Q. That’'s an endarterectomy.

A, Yes. Aortic surgery.

Q. What’s that? Aortic surgery?

A. Yeah. I would say I was limited to those

procedures, mainly.
Q. And has that basically been the staple of

our ractice since ou’'ve been here --
Y

A, No.
Q. -- as far as vascular surgery?
A. I would say there is not that much

vascular surgery being done here in this community
so the volume is far lesser than what I was used
to.

Q. We’'re here today about a nephrectomy. Are
you qualified to perform a nephrectomy?

A. I don’'t have privileges to do a
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nephrectomy. I never applied for them.

Q. Was it a nephrectomy that was being
performed on Rosie Chamley at the time you went in
the operating room?

A. Yes.

Q. All right. Let me take you back again.

On Exhibit 9, if a surgeon were to request
privileges to do a nephrectomy or asked to not be
allowed to do it, does that indicate that on there?

A. I told you I never applied for privileges
for nephrectomy.

Q. Have you ever had privileges here at Mercy
Hospital to perform a nephrectomy?

A. No.

Q. Did you ever have such privileges 1n
Illinois?

A, No.

Q. Have you ever in your medical career had

privileges to perform nephrectomies?

A. No.

Q. And is that something you've chosen to do?
A, No, I haven’t chosen to do it at all.

Q. Why don’t you do it?

A. Because there are urologists who do them.
Q. So as far as nephrectomies go, you've
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